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LYNCH G rcuit Judge. The Board of I mm gration Appeal s f ound

that Alwn Colin Giffiths had been "convicted" of afirearns violation
and ordered hi mdeported under § 241(a)(2)(C) of the Il mr grati on and
Nationality Act of 1952, previously codified at 8 U S.C. 8§
1251(a)(2)(C). The BI A al so deni ed his request for discretionary
relief fromdeportation. Giffiths chall enges whether the "guilty-
filed" dispositionof his firearns violation under Massachusetts | aw
was sufficiently final toconstitute a"conviction” withinthe meani ng
of the INA. Petitioner alsochallengesthe BIA s failureto address
hi s request for a § 212(h) wai ver and t he deni al of his request for
vol untary departure under 8 242. W remand the case to the BIA
l.

Giffiths, a citizen of Jamica, has lived as a | awf ul
resident inthis country since 1985. Heisthesonof aUS. citizen
mot her and a | awf ul permanent resi dent father, andis the father of
three mnor U S. citizen children.

I n 1990, at ei ghteen years of age, Giffiths was charged in
t he Dorchester District Court with carrying afirearmw thout alicense
and unl awf ul possessi on of ammunition, inviolationof section 10 of
Chapt er 269 of t he Massachusetts General Laws. On January 7, 1991, he
was convi cted and sentenced to one-year's probation, as well as a

suspended si x-nonth term of inprisonnent.



On Septenmber 19, 1991, the INSordered Giffiths to show
cause why he shoul d not be deported under forner § 241(a)(2)(C of the
INA, 8 U S. C. §1251(a)(2)(C), basedonthis firearns conviction.! At
t he deportation hearing on October 19, 1992, Giffiths conceded the
INS' s factual allegations and deportability, but sought an opportunity
toapply for relief fromdeportation by way of an adj ust ment of status
and a 8 212(h) wai ver of inadm ssibility based on purported hardshipto
his U S. citizenfamly relations. Over the INS s objection, the
imm gration judge granted a continuance, and Giffiths filed
applications for adjustment of status and a 8 212(h) waiver.

On April 28, 1993, whil e his deportation case was conti nued,
t he Dorchester District Court granted Griffiths's notion for anew
trial on the firearns of fense, which had forned the basis for the
deportation charge. This was two years after hisinitial conviction
and after he had served his termof probation. The apparent basis for
vacati ng the convi cti on was uncertai nty over whet her a deportation
war ning required by state | aw had been given. After the initial
convi ction was vacated, the court reduced the firearns charge from

unl awf ul carrying afirearmto unl awf ul possession of afirearm and

L In 1991, Giffiths was also charged wth (and
ultimately convicted of) assault with a dangerous weapon. This
conviction did not formthe basis of the deportation charge, but
is relevant to petitioner's applications for discretionary
relief.
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Giffiths admttedto sufficient facts to support both the revised
firearns and t he ammuni ti on charges. The crimnal court di d not inpose
any addi ti onal puni shnent, but found hi mguilty and pl aced t he cri m nal
charge "on file."

On April 29, 1993, Giffiths nmoved to term nate the
deportati on proceedi ngs agai nst hi m contendi ng that he no | onger stood
convicted as all eged in the order to showcause. He argued to the
imm grationjudge that the "guilty-filed" disposition of therenewed

char ges was not sufficiently final to support an order of deportati on,

citing Pino v. Landon, 349 U. S. 901 (1955). Petitioner contended t hat
t hat di sposition of the crimnal charge did not qualify as a conviction

under the definition set forthinthe Bl Adecision, Matter of Grkok, 19

. & N. Dec. 546 (BI A 1988), which governed at the tine. The INS

countered that the portion of the definitioninMtter of Czkok relied

on by petitioner in fact governed only cases where adj udi cati on of
guilt was deferred and t hus t here was no "formal judgnent of guilt"”
entered, whileinthis casethecrimnal court entered afornmal finding
of "guilty," a finding which was sufficient to support a charge of
deportability. On May 7, 1993, theinm gration judge found that the
"guilty-filed" disposition was a conviction, mstakenly denied
petitioner a8 212(c) waiver (whichis adiscretionary waiver based on
equi tabl e factors, and for which Giffiths had not applied), denied

petitioner's request for voluntary departure, and ordered Giffiths
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deported. The inmmgration judge failed to address petitioner's
applicationfor a8 212(h) wai ver, the wai ver for which he actual | y had
appl i ed.

Giffiths tinely appeal ed his deportation order tothe Bl A,
again contending that the "guilty-filed" disposition was not of
sufficient finality to constitute a conviction for immgration
purposes. Wiile Giffiths's appeal was pendi ng, Congress enacted the
Il egal I mmgration Reformand | nm grant Responsibility Act of 1996,
Pub. L. No. 104-208, 110 Stat. 3009 (1996), which anended the INAtoO
include (for thefirst tine) astatutory definition of "conviction" for
federal imm gration purposes. See I NA 8§ 101(a)(48)(A), 8 U S.C. §
1101(a)(48)(A). On May 9, 2000, the BIAdism ssed Giffiths's appeal
fromthe order of deportation, agreeingwiththe INSthat the "guilty-
filed" dispositionwas sufficient to support the deportati on charges
agai nst hi munder this newstatutory definitionof conviction. The Bl A

reliedonitsintervening determnationinMtter of Punu, Int. Dec.

3364, 1998 WL 546634 (BI A 1998), that the statutory definition of
"convi ction" broadened the scope of "conviction"” for immgration
pur poses t o enconpass sone def erred adj udi cati ons, even where the ri ght
tofurther appellate reviewof theissue of guilt or i nnocence on such
deferred adj udi cati ons remni ned avail able. The BI A affirnmed the
imm gration judge's denial of a § 212(c) wai ver, and found t hat wi t hout

such wai ver he coul d not qualify for adjustnent of status. Likethe
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i mm grationjudge, the Board failedto address the applicationfor a8
212(h) waiver, nor didit address his request for voluntary departure
inlieuof deportation. Giffiths nowpetitions this court for review

of the Board's deci sion.

A. The Scope of Review

We revi ewde novo an agency' s construction of a statute that
it admnisters, although subject to established principles of

deference. See INSv. Aguirre-Aguirre, 526 U. S. 415, 424-25 (1999);

Herrera-Inirio v. I NS, 208 F. 3d 299, 304 (1st G r. 2000). Under those
princi pl es of deference, if theintent of Congressis clear, it nust
govern, but where the statuteis silent or anbi guous on an i ssue, the
guestion for the court is whether the agency' s interpretationis based

on a perm ssi bl e construction of the statute. See Chevron U. S. A, Inc.

v. Natural Resources Defense Council, lnc., 467 U. S. 837, 842-43

(1984); Herrera-lnirio, 208 F.3d at 304. Since "agency officials

acting in the inmmgration context 'exercise especially sensitive
political functions that inplicate questions of foreignrelations,'
deference to adm nnistrative expertiseis particularly appropriate.”

Herrera-lnirio, 208 F. 3d at 304, quoting I NS v. Abudu, 485 U. S. 94, 110

(1988).

B. The Definition of "Conviction" for |Innmgration Purposes




At issue here is what it neans to be "convicted" of an
offensewithintheterns of former § 241(a)(2)(C of thelINA 8 U S. C
8§ 1251(a)(2)(C), nowcodifiedat 8 U S.C. §1227(a)(2)(C). Wiat it
means to be "convicted" of acrinme for i mm gration purposes has been
t he source of nmuch debate. While the I NA conpel s consi derati on of
various state crim nal | aws and procedures because it all ows state
convictions to formthe basis for deportation, the questi on of what
constitutes a "conviction" sufficient to afford such a basisis a

guestion of federal, not state, law. See, e.qg., Wiite v. INS, 17 F. 3d

475, 479 (1st Cir. 1994).

Bef ore the enactment of IRIRA in 1996, the I NA did not
provi de any statutory definition of "conviction" for inmgration
pur poses. The Supremre Court briefly addressed t he meani ng of the term

in atw-sentence per curiamopinion, Pino v. Landon, 349 U. S. 901

(1955). Inthat case, the Suprene Court addressed t he decisionof this

court inPino v. Nicolls, 215 F.2d 237 (1st Cir. 1954), which found

that acrimnal conviction placed"onfile" in Mssachusetts qualified
as a conviction for the purposes of the INA. The Suprene Court
reversed, holdingthat "[o]nthe record here we are unabl e to say t hat
t he conviction has attai ned such finality as to support an order of
deportation” under the INA. 349 U S. at 901.

The BlAattenptedto create uniformty inthetreatnent of

various state nmet hods of di sposing of crimnal cases by creating a
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controlling definition of "conviction" for i mm gration purposesin

Matter of Ozkok, 19 1. & N. Dec. 546 (BI A 1988), which included a

three-part test to apply where adj udi cati on of guilt had been wi t hhel d

under state procedures.?

Thi s court agai n addressed t he Massachusetts practice of

pl acing crim nal cases "onfile" inWite v. INS, 17 F. 3d 475 (1st Gr

1994), though not inthe context of form ng the basis of a deportation

charge. There we appliedthe standard set out inMtter of Qzkok and

2 In Matter of Qrkok, the BIA concluded that it would
"consider a person convicted if the court has adjudicated him
guilty or has entered a formal judgnent of guilt.” 19 1. & N

Dec. at 551. Were adjudication of guilt had been w thheld,
however, further exam nation of the state procedure is required,
and the BI A held that where adjudication of guilt was w thheld,
a "conviction" for inmmagration purposes could neverthel ess be
found if the follow ng el enents were present:

(1) a judge or jury has found the alien guilty or he has
entered a plea of guilty or nolo contendere or has adm tted
sufficient facts to warrant a finding of guilty;

(2) the judgehas ordered sone f ormof puni shnent, penalty,
or restraint on the person's liberty to be inposed . . .

(3) a judgnent or adjudication of guilt may be entered
i f the person violates the terns of his probation or fails
to conply with the requirements of the court's order,
wi thout availability of further proceedings regarding the
person's guilt or innocence of the original charge.

Id. at 551-52. Superinposed on these three elenents was the
requirement of a degree of finality, inported from Pino v.
Landon. See id. at 553 n.7.
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held that, in weighing the equities while considering a § 212(c)
wai ver, the BlAerredinconsidering "filed" crimnal charges to be

convictions for immgration purposes. 1d. at 479. See al so Molinawv.

I NS, 981 F. 2d 14, 18-20 (1st Cr. 1992) (Rhode | sl andnol o cont endere

pl ea pl us probati on, whi ch was not consi dered a "convi cti on" under
state | awupon conpl eti on of probation, was "conviction" under federal
imm gration | aws).

Agai nst thi s background, in 1996 Congress enacted | | RI RA,
whi ch, anong ot her thi ngs, added a definition of theterm"conviction”
for federal imm gration purposestothe I NA. See llRIRAS8 322(a),
amending INA §8 101(a)(48)(A); 8 U.S.C. § 1101(a)(48)(A). That
definition of "conviction" is as follows:

The term"conviction" nmeans, with respect to an alien, a

formal judgnment of guilt of the alien entered by a court,

or, if adjudication of guilt has been w thheld, where--
(i) ajudge or jury has found the alienguilty or the
alien has entered a pl ea of guilty or nol o contendere or has

adm tted sufficient factstowarrant afindingof guilt, and

(ii) the judge has ordered sone f ormof puni shnent,
penal ty, or restraint onthealien'sliberty to be inposed.

| NA 8 101(a) (48)(A). Though enacted after the rel evant conduct, this
definition governs on Giffiths's appeal. See IIRIRA §8 322(c)
(" EFFECTI VE DATE. - - The anendnent s made by subsection (a) shall apply
t o convi ctions and sentences entered before, on, or after the date of

t he enactnent of this Act.").

-10-



The Congr essi onal Conference Conm ttee Report acconpanyi ng
I I RI RA conmmented on Congressional intent in drafting Il RIRA § 322:

This section deliberately broadens the scope of the
definition of "conviction" beyond that adopt ed by t he Board
of Immgration Appeal s inMatter of Ozkok, 19 | &N Dec. 546
[ 1988 WL 235459] (BI A1988). As the Board noted i nOzkok
there exist inthe various States a nyri ad of provisions for
aneliorating the effects of a conviction. As a result,
al i ens who have cl early been guilty of cri mnal behavi or and
whomCongress i ntended t o be consi dered "convi ct ed" have
escaped t he i mm grati on consequences nornal |y attendant upon
conviction. Qzkok, whilemakingit noredifficult for alien
crimnals to escape such consequences, does not go far
enough t o address situati ons where a judgnment of guilt or
i nposition of sentence i s suspended, conditioned uponthe
alien's future good behavi or. For exanple, the third prong
of Ozkok requires that ajudgnent or adjudi cation of guilt
may be enteredif the alien violates atermor condition of
probati on, wi thout the need for any further proceedi ngs
regarding guilt or i nnocence onthe original charge. In
sone States, adjudi cation may be "deferred"” upon a finding
or confession of guilt, and afinal judgnent of guilt may
not be i nposed if the alien violates probationuntil there
i s an addi ti onal proceedingregardingthe alien s guilt or
i nnocence. 1In such cases, the third prong of the Ozkok
definition prevents the original finding or confession of
guilt to be considered a "conviction" for deportation
pur poses. Thi s new provi sion, by renoving the third prong of
Ozkok, cl arifies Congressional intent that evenin cases
wher e adjudicationis "deferred,"” the original findingor
confession of guilt is sufficient to establish a
"conviction" for purposes of the imm gration | aws.

H R Conf. Rep. No. 828, 104th Cong., 2nd Sess. 1996, 1996 W. 563320 at
*496- 97.
The BlAhas interpreted the definition of "conviction" inI|NA

8§ 101(a)(48)(A) inkMatter of Punu, Int. Dec. 3364, 1998 W. 546634 (Bl A

1998). Inthat case, the Board, sitting en banc, addressed a Texas
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crimnal procedure that deferred adj udi cation of the crim nal charge
and pl aced t he def endant on probation, but allowed for the possibility
of further appellate reviewon the question of the defendant's guilt or
i nnocence. The Board found that the def endant was "convi cted" for
i mm gration purposes under the newdefinition, as there was a findi ng

of guilt and the inposition of probation. Seeid.; see also Mosav.

INS, 171 F. 3d 994 (5th Cir. 1999) (affirm ng the conclusion that a
def erred adj udi cati on under Texas | awwas a convi cti on for federal

i mm gration purposes), reversingMrtinez-Mntoya v. INS, 904 F. 2d 1018

(5th Gr. 1990) (hol ding that deferred adj udi cati on under Texas | awdi d
not qualify as "conviction" for federal inmm gration purposes under the
pre-11RIRAdefinition). Inplicit inthis holdingis aconclusionthat
the "finality" requirement no |l onger appliedto deferred adjudi cati ons
under the newdefinition, as the concurrence makes explicit. See

Matter of Punu, Int. Dec. 3364, at 12 (Grant, Board Menber,

concurring); see al so Mbosa, 171 F.3d at 1009 ("finality is nolonger

arequirenment”). Mtter of Punu did not purport to deal with theissue
of finality under the first prong of the newll RIRAdefinitionof a
conviction, wherethereis "aformal judgnent of guilt." It addressed
only the second prong of the newdefinition, where "adj udi cati on of
guilt has been withheld."

C. The "Guilty-Filed" Procedure in Massachusetts Law

-12-



Massachusetts crimnal procedure allows a court to place a
caseonfileeither before or after the pl ea where "public justice does

not require animedi ate sentence.” Conmmonweal th v. Dowdi can's Bail,

115 Mass. 133, 136 (1874). Under Massachusetts law, theguilty-filed
procedur e "suspends t he adj udi cati ve process, includi ng the defendant's
right to appeal, until suchtine as the court reactivates or nakes sone
further disposition of the case.” White, 17 F.3d at 479. Over 125
years ago, the Suprene Judi ci al Court of Massachusetts descri bed the
process:

It has | ong been a common practice inthis Compnweal t h,
after verdict of guiltyinacrimnal case, when the court
i s satisfiedthat, by reason of extenuating circunstances .
or other sufficient cause, public justice does not
require an i mredi at e sentence, to order, with the consent of
t he def endant and of the attorney for the Commonweal t h, and
upon such terns as the court inits discretion nmay i npose,
that theindictment belaidonfile. . .. Such an order is
not equivalent to afinal judgenent, or to anoll e prosequi
or di sconti nuance, by which the case i s put out of court;
but i s a mere suspendi ng of active proceedi ngsinthe case
and | eaves it within the power of the court at any
time, upon the notion of either party, to bring the case
forward and pass any | awful order or judgnent therein.

Dowdi can's Bail, 115 Mass. at 136. Despite the SJC s reference to

"after verdict," acharge can befiled "at any stage," Wiite, 17 F. 3d
at 479, even prior to trial or change of plea. A guilty-filed
di spositioninvolves "an adm ssi on of sufficient facts for a possible

finding of guilt, but not an explicit adm ssion of guilt.” United

States v. Tavares, 93 F.3d 10, 13 n.3 (1st Gr. 1996). Because filing
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of acharge "is not afinal judgnent” or "equival ent to sentencing,"

Commonweal th v. Bianco, 454 N. E. 2d 901, 903-04 (Mass. 1983), the

process "suspend[s], for as long as the case remains on file, the
defendant's right to appeal alleged error in the proceeding,"”

Commonweal th v. Del gado, 326 N. E. 2d 716, 719 (Mass. 1975). It is for

t hat reason that a defendant nust consent to filing. See id.

D. Application of the Definition to the "Guilty-Fil ed" Di sposi

tion

Qiffiths contends that the "guilty-filed" disposition of the
crim nal charges agai nst hi mdoes not qualify as a "conviction" for
i mm gration purposes. Recall that the definition has two alternate
prongs for finding a "conviction.”™ The first prong invol ves cases
wher e t here has been "a formal judgnment of guilt."” The second prong
applies to deferred adjudi cations, and requires the presence of
additional elenments. Giffiths argues that his "guilty-filed"
di sposition does not fall within either prong of the definition.
First, he argues that there is a finding of guilt but no "fornal

judgnment of guilt,"” and therefore thereis no conviction under the
first prong of INA8 101(a)(48)(A). Onthe other hand, he says, the
el ements for findingaconvictionwhere the adjudicationof guilt has
been deferred are not net, as t he Massachusetts court di d not i npose

any "formof punishnment, penalty, or restraint on [Giffiths's]

liberty."” 1nany case, he says, thefinality requirenment of Pinov.
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Landon presents a separate and remai ni ng bar, as heretains hisrights
to direct appellate review.

The I NSresponds that the notation of the Dorchester D stri ct
Court on the docket sheet that Giffiths was "guilty"” prior to placing
the caseonfilereflects aformal judgnent of guilt, and thereforethe
petitioner has been "convicted" of acrinme for i mm gration purposes
under the first prong of I NA§ 101(a)(48)(A). In any case, the INS
says, the court enteredafindingof guilt and Giffiths served a year
of probation for the conduct, so heis "convicted" under the second
prong of the statute as well. Astothe second prong, the pre-I11RIRA
finality requirenent, accordingtothe INS, was aninterpretation of
t he statutory neani ng of the bare term"convi cted" that was super ceded
by t he Congr essi onal enact nent of an express statutory definition.
Therefore Giffiths's theoretical right to appeal theguilty-filed
case, shouldit ever be brought forward, is not relevant to the findi ng
t hat he was "convi cted” for i nm gration purposes under t he second prong
of the statute.

We read the Board's decisioninthis caseto holdthat the
guilty-fileddispositionof Giffiths's case was a conviction for
federal inmm gration purposes under the second pronglaidout in INAS
101(a) (48) (A, which appliesin cases where the "adjudication of guilt
has been wi t hhel d."” Wil e the Board's sparse opi ni on does not state

this explicitly, it rests its conclusion that Giffiths had been

-15-



convi cted "upon our reasoning inMatter of Punu,” andPunu in turn

addressed only that second prong of the definition.

The BI A s reliance on the second prong of the definitionin
this caseis appropriate. While theinmmgrationjudge anal yzed the
case under the first prong, the record does not support finding a
formal judgnent of guilt. The structure of the statutory definitionin
8§ 101(a)(48)(A) requires that finding aformal judgnment of guilt under
the first prong of the definitionentails ashow ng of sonet hi ng beyond
a simple finding of guilt such as in the case-filed situation.
O herwi sethereferenceinthe second prong of the statute to deferred
adj udi cati ons where either a judge or a jury has "found the alien
gui Il ty" woul d be rendered superfluous. See INAS§ 101(a)(48)(A(i); 8
U S C §1101(a)(48)(A)(i). The sinplenotationof "guilty-filed" on
t he docket sheet does not support the conclusionthat Griffiths has
been "convi cted"” withinthe nmeani ng of the statute because there has
been a "formal judgnent of guilt.”

| nst ead t he Bl A assessed whet her the guilty-fil ed di sposition
under Massachusetts lawfell withinthe category demarcated by t he
second prong, where Congress has determ ned that thereis sufficient
evi dence of a conviction for federal i mm gration purposes despitethe
fact that the state has wi thhel d adj udi cation of guilt. InMtter of
Punu, the BIA addressed this category and interpreted INA 8§

101(a) (48) (A) to enconpass deferred adj udi cati ons regardl ess of the
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possi bility of further appellate reviewon the issue of guilt or
i nnocence. Applyingthat interpretationtothis case, the Board here
found that |i ke deferred adj udi cati ons under Texas | aw, the guilty-
filed di spositionunder Massachusetts | awcoul d qualify as a conviction
for federal inmgration purposes. Thus under the Bl A's construction of
the statutory definition, finalityis nolonger arequirenent i ncases
where the adjudication of guilt has been withheld.?3

Sincethe Board' s interpretation of the statutory definition
is apermssibleconstructionof the statutory | anguage, petitioner's
argunment that a lack of sufficient finality bars a finding of
convictioninhis caseis unavailing. Mst inmportantly, the Board's
under st andi ng of the treatnent of cases where t he adj udi cati on of guilt
iswthheldis not inconsistent withthe plainlanguage of the statute.
Infact, the BIA s interpretation of the statute reflects a rather
strai ght-forward application of its |anguage. The | anguage of the

statute as to the second prong requires two elenents -- (i) sone

8 The Board did not address the meaning of the first
prong of INA 8 101(a)(48)(A), governing cases where there is a
“formal judgnent of guilt,” in its decision construing the
statute, Mtter of Punu. See Int. Dec. 3364, n.1 (G ant, Board
Menber, concurring) ("For exanple, this opinion does not address
the circunstance of an alien agai nst whoma fornal adjudication
of guilt has been entered by a court, but who has pending a
noncol | ateral post-judgnent notion or appeal."). Since we
address petitioner's case here under the second test, we
| i kewi se do not address any finality requirenents for finding a
convi ction under this first prong.
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sufficient findingof support for a conclusionof guilt, and (ii) the
imposition of sonme form of punishment -- in order to find a
"“conviction” for imm gration purposes. The Board |i kewi se requires
t hat both of those el ements be found. Nor does t he | anguage of the
statute, onits face, i npose any additional requirenents, such as
finality. Thisreadingis reinforced by recognitionof the fact that
Congress enacted this particul ar | anguage agai nst t he background of the

nore stingy definition of "conviction" inMatter of Qzkok. Moreover,

t he Board' s conclusionis buttressed by the |l egislative history of the
provi sion adding the definition, Il RIRA § 322, which expressly
contenpl ates that the original findingof guilt my be sufficient to
establish a "conviction" under the definition in cases where
adj udi cati on has been deferred despite the theoretical availability of
addi ti onal proceedings regarding guilt or innocence.

There may be a pernmissible interpretation of the new

statutory definitionin whichthe requirenment fromPino v. Landon t hat

deferred adj udi cations exhibit acertain degree of finality persists
beyond t he enact ment of the definitionof "conviction” inllIR RA But
the BI A's conclusionthat it does not i s not unreasonable. Sincethe
Board' s interpretation of the treatnment of cases where the adj udi cati on
of guilt isw thheldis bothwholly consistent withthe plain|anguage

of the definitional statute and refl ects a reasonabl e under st andi ng of
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t he pur poses of its enactnent, we nust defer tothat interpretation.

See Chevron, 467 U.S. at 842-43; Herrera-lnirio, 208 F.3d at 304.

Petitioner argues that since his right to appeal
remains intact as a theoretical matter, the INS position would
nean that deportation was available to the INS in cases where
the trial court has entered a guilty verdict but there are post-
j udgnent notions or direct appeals pending in the case. This is
sinply not the case. The INS was careful at oral argunment to
say that it was not taking the position it coul d deport sonmeone
adjudicated guilty while their appeal or appeal period was
pendi ng. Such guilty adjudications would fall under the first
prong. Both the statutory | anguage and the | egislative history
reflect a determination that a distinct node of treatnment for
deferred adjudications is appropriate in this context.

Nor is this difference unreasonable. There are
substantial practical differences between the situation faced by
a defendant currently exercising a direct appellate right and
that faced by a defendant with a theoretically available right
to appeal that lay dormant until and unless the case is |ater
brought forward off the file. |In the fornmer case, there is a

determ nate end to the proceedings. Al so, while a defendant in
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a case disposed of as "guilty-filed" has not waived his or her
right to appellate review, wunder Massachusetts |law, the
def endant nust consent to placing the case on file, and t hus has
waived any right to inmediate review or control over the
prospect of review Hence the BIA s conclusion that the new
statutory definition does not require finality in cases where
the adjudication of guilt has been wthheld is not an

unreasonabl e construction of the statute.

Apart fromthe validity of the BIA s interpretation of the
statute, however, a question remi ns whether, on the facts of the
present case, the statutory el enents required by t he second prong are
met. Wile acknow edging afindingof guilt, Giffiths contends that
t he court did not i npose any formof puni shnent upon pl aci ng hi s case
"onfile," and t herefore he was not convi ct ed under the second prong
even under the BIA's interpretation of the required el enents. The I NS
responds t hat he had served probation for the sane of f ense, t hough on
the prior, vacated conviction. W conclude that the factual record as
it nowstands does not answer the questi on of whet her the state judge
i nposed sone formof punishnment on Giffiths in the case that was
pl aced on file. This om ssionnmay well stemfromthe fact that the
i mm gration judge anal yzed t he case under the first prong, as to which

t he puni shnment question is irrelevant.
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The sequence of events inthis case m ght reasonably leadto
the conclusionthat, as a practical matter, the state judge intendedto
sentence Giffithstotime-servedonthe charge. That is, the state
court judge may not have i nposed any puni shrent upon the "guilty-filed"
di sposition of the case in April 1993 in order to avoi d i nposing
addi tional puni shnent, since (as therecord shows) Giffiths had served
a year's probation fromJanuary 1991 to January 1992 on t he convi cti on
t hat was subsequently vacated, but that rested upon the sane charge as
t he case being placed on file. Instead, the state court nay have
sinply pragmatical |y i ncorporated this past puni shnent for the present
char ge.

However, the record is devoid of evidence that actually
establ i shes a |l i nk between this period of probation and t he case pl aced
onfile. The docket sheet contains noindicationexpressly linkingthe
probati on periodtothe subsequent di sposition. The record does not
contain notes or affidavits fromthe state judge or the state
prosecut or establishing such alink. Nor has theinmgration judge or
t he Bl A made any such finding explicitly. Inthe absence of such a
finding or cl ear evidence ontherecord, we are reluctant toreach a
concl usi on about whether Giffiths has been convi cted under t he second
prong of the definition in 8 101(a)(48)(A).

It is possiblethat the BlAcould find, with adequate facts,

t hat the state court judge took Giffiths's prior probationary period
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into consideration in deciding not to inpose any puni shment upon
pl acing the caseonfile. Wth suchfacts, it is arguablethat the BIA
coul d perm ssi bly conclude that the "guilty-filed" disposition of
Giffiths's case was sufficient to establishaconvictionfor federal
i mm gration purposes.* However, those facts are not established onthe
record before us. Where areview ng court cannot sustai n an agency
deci sion because it has failedto offer alegally sufficient basis for
t hat decision, the appropriate renedy is remand to t he agency for

further consideration. See Gailius v. INS, 147 F. 3d 34, 47 (1st Cir.

1998). Wethink aremandis particul arly appropriate where the |l ack of
factual devel opment stens fromconfusi on about t he neani ng of a new
statute. Therefore, we remand this case to the BIA.
[l

Giffiths alsoraises twoissues regarding discretionary
relief whichwerefully briefedand we resolve. Giffiths sought two
forms of relief fromthe deportation order before the agency bel ow.
adj ust nent of status to | awful permanent resident, and voluntary
departureinlieuof deportation. Giffith faced a significant hurdle
toqualify for adjustnment of status under 8§ 245 of the | NA. Because he

had been convi cted of a crim nal offense, assault wi th a dangerous

4 Giffith's assault conviction mght provide an
I ndependent basis for deportation. Nothing before us indicates
whet her the I NS sought deportation on that ground.
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weapon, he was i nadm ssi bl e under the | NA. Therefore, in order to
obt ai n an adj ust nent of status, Giffiths first had to obtain a waiver
of inadm ssibility. Tothis end, he submtted an applicationtothe
i mm grationjudge for a 8 212(h) waiver. Boththeinmmgration judge
and the Bl A mistakenly considered his eligibility for a § 212(c)
wai ver, and concl uded t hat he was not eligible. Theinmgration judge
al so denied his application for voluntary departure.

A.  Section 212(h) Wi ver

Petiti oner sought a 8§ 212(h) wai ver of i nadm ssibilityin
order to obtain relief fromthe deportation order by nmeans of an
adj ust ment of status. Section 212(h) allows wai ver of i nadm ssibility
where inadm ssibility results fromcrimnal activity, theimmgrant is
"t he spouse, parent, son, or daughter of a citizen of the United
States, " and deni al of the adm ssion would result in "extrene hardshi p"
tothat person. See 8 U.S.C 1182(h)(1)(B). Here, the petitioner is
both the sonof aU S. citizen and the parent of three U.S. citizens.
The imm gration judge and the BIA both failed to address the
applicationfor a8 212(h) waiver, insteadin error considering and
rejecting the petitioner's eligibility for a 8§ 212(c) waiver.
Petitioner seeks arenmand to the Board to consider hiseligibility for

the 8 212(h) waiver.>

5 The petitioner's concurrent request to the BIA for
reconsideration on this issue is also currently pending before
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Where, as amatter of law, Giffithsisineligiblefor the
relief he sought, remand to the Board i s unnecessary despite a cl ear

error, as he suffers nounfair prejudice. See, e.qg., Wite v. NS, 17

F.3d at 480, citing Liwanag v. I NS, 872 F. 2d 685, 687 n.2 (5th Cir.

1989). The plain | anguage of the statute, as amended by |1 RI RA,
renders Giffithsineligiblefor the discretionary consideration of
hardshi p. Section 348 of 1| RI RA anended § 212(h) to add t he fol | owi ng
sent ence:
No wai ver shal | be grant ed under t his subsectioninthe case
of an alien who has previously been admttedtothe United
States as analienlawful |l y adm tted for permanent resi dence
if [ ] sincethe date of such adnm ssion. . . the alien has
not lawfully resided continuously inthe United States for
a period of not | ess than 7 years i nmedi atel y precedi ng t he
date of initiationof proceedingstorenovethe alienfrom
the United States.
8 U S.C. 8 1182(h)(1) (Supp. V 1999). This provision explicitly
applies to pending applications. See | I RIRA § 348 (t he amendment
"shall be effective onthe date of enactnment of [I1RI RA], and shal |
apply in the case of any alien who is in exclusion or deportation
pr oceedi ngs as of such date unl ess afinal adm nistrative order i n such
pr oceedi ngs has been entered as of such date."). Sincethe Board did
not issueits final order of deportationinthe caseuntil May 9, 2000,

this provisionappliestoGiffiths' s waiver application. Under the

amended provision, Giffithsis statutorilyineligiblefor a8 212(h)

t he Bl A
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wai ver of inadm ssibility because he was pl aced i nto deportation
pr oceedi ngs on Sept enber 19, 1991, | ess than seven years after Novenber
9, 1985, when he was admttedtothe United States. Since petitioner
coul d not have circunvented this cl ear statutory bar to his waiver
application, remand for consi deration of the application for wai ver and
adj ust ment of status woul d serve no useful purpose, and therefore his
request is denied.

B. Application for Voluntary Departure

On appeal, petitioner argues that he is nowstatutorily
eligiblefor voluntary departure. He concedes that in 1993, when he
applied to the inm gration judge for voluntary departure, the
i mm gration judge was correct to conclude that he was ineligible
because he was not a person of good noral character at the tine, as
required by former INA 8 244(e); 8 U.S.C. § 1254(e) (1994), now
codifiedat 8 U S.C. §1229¢c(b)(1). He was unable to neet the "good
noral character” requirenent because of his conviction for assault with
a dangerous weapon within five years of the date of the judge's
decision. See INA8§8 101(f)(3); 8 U S.C. §1101(f)(3) (precludinga
findi ng of "good noral character” where alien was convi cted of certain
crimnal of fenses, includingthe assault of fense at i ssue here, during
the period in which such character was required). Neverthel ess
petitioner mai ntains that due to the interveni ng passage of tine,

petitioner was eligibleat thetinme of the BIA s final order in May
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2000, since nmore than five years had el apsed since the assault
conviction. However, while petitioner may have accrued five years of
good noral character during the pendency of his deportation case, it is
immaterial, as the rel evant period for whi ch he nust show good behavi or
isthefiveyears "imedi ately precedi ng" his application, not those
preceding the final decision. See 8 U S.C. 8§ 1254(e) (1994).
Therefore he is not eligible for voluntary departure.
I V.

For the reasons stated, we concl ude t hat t he Board di d not
properly determ ne that the petitioner was convicted for i nm gration
pur poses under the statutory definition supplied by INA 8§
101(a)(48)(A). The order of the Board of Imm gration Appeals is
vacat ed, and the case i sremandedto the Bl Afor further proceedi ngs

consistent with this opinion.
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